QURTE

Volume 35 * Number 4 4 V4 FALL 2016

~

INSIDE:
Annual Case Law Update ™
Florida Glass Auto Claims

Section 627.428 Fees and the
Confession of Judgme i

Supplementary Paym
Provisions and Opposin
Party’s Fees

Financial Bias Discovery

Preservation of Error Checklist >
~1- LAWYERS ASSOCIATION

A PUBLICATION OF THE FLORIDA DEFENSE LAWYERS ASSOCIATION




~lfyouhaveauto
_insurance in Florida -
~andnotice acrack
“orchipinyour .
windshield, you can -
~ typically call your
_insurer, get a referral
' toaglass company -
. that has an agreement
- with your insurer, and
“have the damage
repaired withno
out-of-packet costs.
. However, glass shops
that are not part of
- an insurer’s network
‘will sometimes offer
to do work and then
~sue for the difference
- between what they
~ charge and what
- the insurer will pay.
- This article identifies
- some of issues that
typically arise in such
cases, and makes
‘some proposals for
_resolving them.

FLorIDA AuTOo GLASS CLAIMS:
A CRACKED SYSTEM

By Dale Parker and Brendan McKay

A Tale of Three Drivers:

The Florida sun beamed down on the
cars zipping down the highway. Rocks
shot out of the back of a large truck
and struck several windshields. Drivers
cursed and asked “Now what do | do?”

The first driver saw a crack in her
windshield. She stopped to get gas,
pulled out her insurance card, and dialed
the number for windshield claims. She
spoke to a nice young lady who ex-
plained the process for replacing her
windshield and scheduled the work to be
done at her office. The insurance carrier
guaranteed the work at no out of pocket
cost to her.

The second driver also stopped to
get gas and decided to use the drive-
thru car wash. A nice young man walked
up, pointed to a crack in the windshield,
and said “l wouldn’t want you to get a
ticket for driving with unsafe glass.” He
explained that his company replaced
windshields at no cost to the car owner.
They “worked with” all of the major auto
insurers and would be happy to submit
the paperwork. All the driver had to do
was to sign a simple form.

The third driver also pulled into the
carwash. The same nice young man
walked up and said “l wouldn't want you
to get a ticket for driving with unsafe
glass.” The driver looked and looked at
her windshield but could not see any

damage. The nice young man explained
that some windshields get small chips
which can cause the glass to shatter and
his company specialized in fixing these
chips. “We work with all of the major auto
insurers and would be happy to submit
the paperwork.” All she had to do was to
sign a simple form.

Filing a Glass Claim Through the
Carrier

The Florida Legislature does not
want Floridians driving with cracked and
broken windshields. Section 627.7288,
Florida Statutes, requires auto insurers
to repair or replace broken windshields
without application of policy deductibles."
In essence, properly insured drivers can
get a new windshield at no out of pocket
cost.

Many of Florida’s auto carriers set
up processes to comply with the law and
to speed up the handling of windshield
glass claims. Generally, these involve the
insured calling in the claim and speaking
to a glass claims specialist. The carriers
set up vendor networks with local glass
shops to respond to these claims. The
“in network” glass shops and the carri-
ers agree on specified rates for different
services and the insured gets her glass
problem fixed. The first driver in our story
went through this process.
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Going Out of Network

Some glass shops simply do
not want to be part of the carriers’
glass vendor network. Many of these
shops contract with and are paid by
the insureds directly. To use a health
care analogy, glass shops which
participate in the carrier’s vendor
programs are “in network.” Non-par-
ticipating glass shops are “out of
network.”

Some glass shops circumvent
the carrier’s system and then try to
claim the benefits of coverage under
the insured’s policy. These “out of
network” vendors have driven an
explosion of windshield litigation in
Florida.

Glass Claims in Small Claims
Court

The typical windshield lawsuit
is filed in small claims court. The
allegations are generally vague, the
complaint often fails to include the
documents necessary to allow the
court and the carrier to determine
what is actually owed. Many com-
plaints appear to be recycled from
old PIP suits. Most completely fail
to state the policy language under
which the glass shop claims cov-
erage. Despite these deficiencies
and the fact that the plaintiff vendor
chose not to go through the carrier’s
process, all of the complaints claim
an entitlement to attorney fees and
costs for “being forced to file suit.”

Let’s look at some of the ques-
tions facing Florida’s judges in
today's glass claims.

Pleadings and Motion to Dismiss
Stage

Who Can Sue?

Florida allows an insured to
assign her rights to collect insur-
ance benefits to a third party.? The
legal document is typically called an
Assignment of Benefits. The legal
impact and enforceability of the As-
signment of Benefits is a question of
law to be decided by the trial judge.?

To claim benefits from an auto
carrier, an “out of network” glass

shop needs a valid assignment of
benefits from the insured. Typically,
vendors ask the insured to sign a
paper or electronic document before
the work is performed. The vendors
then submit this to the carrier along
with the request for payment.

Some insureds have testified
that they did not sign any forms
at all.* Others have said that the
signature on the form submitted by
the glass shop is not theirs.® If these
facts are established, the trial judge
must determine whether these facts
invalidate the written assignment
of benefits.® Typically, those cases
are promptly dismissed once those
facts are discovered by the parties,
usually through the sworn testimony
of the insured and alleged assignor.”
If the case is not dismissed, then the
argument usually shifts to a claim
that there is an equitable assignment
based on the insured’s alleged “in-
tent” to assign benefits to the Glass
Shop. & Absent a valid assignment of
benefits, either written or equitable,
the trial judge can dismiss the lawsuit
due to Plaintiff's lack of standing.®

Why Does This Look Like a
PIP Suit?

Complaints in glass cases typi-
cally allege that the carrier “failed to
pay a reasonable amount for the re-
pairs,” or that the glass shop charged
a reasonable amount and the carrier
breached by not paying the “reason-
able” amount in full. 1® It appears that
this language is drawn from old PIP
complaints.

Judges should be wary of re-
quests to apply PIP standards and
case law to breach of contract glass
cases. Although PIP claims involve a
breach of contract action, PIP claims
are not creatures of pure contract.
Statutory standards such as “usual
and customary” and time limits for
payment are imposed by statute."

In fact, the terms of section 627.736
are deemed to be incorporated into
every PIP policy.*? Thus, Florida PIP
carriers must comply with section
627.736 even if the PIP policy varies
from the statutory scheme estab-
lished by section 627.736.%
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Automobile glass claims are
creatures of pure contract. The Flor-
ida legislature has not created a stat-
utory scheme for processing glass
claims. The parties to the automobile
policy are free to contract to mutually
agreeable terms."* Out of network
glass shops filing suit under assign-
ments of benefits are bound by those
contractual terms.'s Bare allegations
of breach of contract based upon
non-contractual terms such as “usual
and customary” and “reasonable
time” can properly be stricken from
the complaint.®

Trial judges deserve to see the
actual contract language at issue
before they are asked to determine
whether or not a claim for breach of
contract has been properly stated.

A claim for breach of contract needs
to identify the terms of the contract
which the plaintiff believes were
breached.'” Requiring the plaintiff to
cite the relevant contract language at
the beginning of the lawsuit will help
the court rule on discovery issues
and to address the sufficiency of the
evidence at summary judgment.

Once the plaintiff states a valid
cause of action for breach of con-
tract, the trial judge can move on
to rule on the boundaries of proper
discovery.

Discovery and Deposition Stage

Does The Policy Language
Bar the Claim?

The typical Florida auto insur-
ance policy clearly states what the
carrier will pay for glass repair and
replacement. The “Limit of Liabil-
ity” language defines the carrier's
responsibility to pay for property
damage, including damage to wind-
shields.

One carrier’s policy outlines
the following Limit of Liability for
payment of auto glass claims:

LIMIT OF LIABILITY
The limit of our liability for loss:

2. will not exceed the cost to
repair or replace the property,




or any of its
parts, with other of like kind
and quality.

6. for glass repair or replace-
ment, is not to exceed the pre-
vailing competitive price. This
is the price we can secure
from a competent glass repair
facility conveniently located to
you at the time you make your
claim. Although you have the
right to choose any glass re-
pair facility or location,the limit
of liability for loss to window
glass is the cost to:

a) repair; or
b) replace

such glass but will not exceed
the prevailing competitive
price. If the glass is replaced,
then the cost will be paid at
the prevailing competitive

price for replacement. At your
request, we will identify a glass
repair facility that willperform
the repairs at the prevailing
competitive price.'

Essentially, the claim cannot
exceed the “in network” vendor’s
charge to repair or replace the glass.

Since glass claims are breach
of contract claims, the threshold
question is whether or not the carrier
did what the policy said it would do.
If the carrier paid in accordance with
the “Limit of Liability” language in the
policy, the carrier did not breach its
contract. Although policy language
differs from carrier to carrier, pay-
ment in accordance with the stated
policy language should bar the “out
of network” vendor’s claims that the
vendor must be paid the full billed
amount. The trial judge will want to
look at this issue early on as it may
allow for a quick disposition of the
lawsuit.

Is the Price Right?

Insurance carriers control costs
by negotiating rates for glass work.
“Out of network” glass shops often
charge much more than “in network”

shops. If local glass shops are ready,
willing, and able to do the work at

a set price, why should a carrier

be forced to pay more to an “out of
network” glass shop? Lawyers for the
“out of network” glass shops often
want to conduct discovery into the
correctness of the prices paid by the
carrier.'® The trial judge will need to
decide if “reasonableness” of pricing
is a legitimate issue in the context

of a glass breach of contract case.
Unless the contract at issue makes
“reasonableness” an issue, the court
can properly deny discovery into
pricing.2®

Was the Glass Really Damaged?

Florida insurance policies provide
coverage for damages arising from
accidents. If there is no damage,
then no benefits are owed. Some
insureds have testified that their
windshields were not damaged
and did not need to be repaired or
replaced.?! If a carrier paid for the
vendor’s services, the carrier can
counterclaim against the glass shop
for unjust enrichment.?

Was the Work Really Done?

Many “out of network” vendors
find their clients at the carwash or
the mall parking lot and they do not
give the insurance carriers notice of
the pending repairs. If that happens,
the carriers do not have an opportu-
nity to inspect the glass to determine
whether it needs to be repaired or
replaced. Many of these glass shops
do not keep the damaged glass for
post-repair inspection.z They seldom
have records identifying where they
purchased the installed windshield
from.?* Absent some evidence, how
can a trial judge determine if the
work was really done?

Many insurance policies require
parties making claims to give proper
notice of claim to the carrier prior to
filing suit seeking benefits under the
policy. Duties under the policy do not
transfer to the assignee, and in this
context, glass shops unless the as-
signee agrees to assume the duty.?
Even though in most cases the duty
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to provide proper notice to the carrier
under the policy does not transfer

to the glass shop, that duty is not
extinguished and can subject the suit
to dismissal.? If proper notice of the
claim is not provided by the insured
in accordance with the policy provi-
sions and the insurer is prejudiced,
then the failure to satisfy the notice
provision can operate as a bar to
recovery under the policy.?

What about the Motor Vehicle
Repair Shop Act?

Section 559.904, Florida Stat-
utes, requires a written estimate for
automobile repairs in excess of $100.
The typical windshield replacement
costs substantially more than $100.2
If several chips are repaired, the
bill will exceed $100.2° Most “out of ,
network” vendors do not give the
insureds a written estimate before
doing the work.*® In many cases,
the invoice or written estimate is not
presented to the insured until after
the work is completed. Although the
courts have not yet ruled on whether
post-replacement notice satisfies the
requirements of section 5569.904, the
plain language of the statute requires
the written estimate to be provided to
the customer prior to the repairs be-
ing performed. If the proper notice is
not given, the damages are capped
at $100.00.3

A Modest Proposal for Achieving
Judicial Economy

1. Require plaintiffs to cite
the controlling portion of the
breached contract.

The Florida Bar mandates that
an attorney shall not bring a case
unless there is a basis in law or fact
for doing s0.32 At a minimum, lawyers
should be required to have read and
know the policy provisions they are
alleging the carrier breached. If the
lawyers can allege that the actions
of the carriers “forced them to file
suit,” then the lawyers should be able
to cite with particularity the portions
of the contract they believe were
violated by the carrier. Requiring the




complaint to contain the violated pol-
icy language will allow the trial court
to rule at summary judgment and to
determine the reasonable scope of
discovery.

2. Resolve cases through
Summary Disposition/
Summary Judgment motions.

Florida’s Small Claims Rules
allow for Summary Disposition.3?
Once the trial judge requires the
plaintiff to cite the relevant portion
of the contract, the court can then
determine as a matter of law if the
contract was breached. If the court
feels that some discovery is required,
the trial judge can narrow the scope
of the discovery to those issues
relevant to determining whether the
“limit of liability” clause of the insur-
ance contract was breached. Once
any required discovery is complete,
the court can determine as a matter
of law whether or not a breach of
contract exists.* Summary judgment
is proper where there is no genuine
issue of material fact and the movant
is entitled to summary judgment
as a matter of law.3® A motion for
summary judgment is proper when
the record materials show that the
non-moving party cannot prove the
claim alleged as a matter of law.3

3. Prohibit fishing expeditions
on pricing and timing of
payment.

Reasonable Rate: Many glass
complaints claim that the carrier
failed to pay a “reasonable rate” or
failed to pay the “usual and cus-
tomary rate.” If the policy does not
provide for those types of payments,
then those concepts should not be
part of a breach of contract lawsuit.¥”
Plaintiff may wish to use these PIP
standards, but they simply are not
applicable to a glass claim. The
sooner the trial judge throws these
issues out, the sooner the carrier
can focus its discovery and move
for summary judgment on the larger
“limit of liability” defense.

Timing of the Payment: Another
issue to be addressed early on in the
lawsuit is the timing of the payment.
Most carriers pay the “out of network”
vendors the amount the carrier would
have paid to “in network” vendors
for the same services. Because the
“out of network” biil is not submitted
through the usual channels, payment
may be received 30 to 60 days after
submission. Adopting a page from
the PIP playbook, plaintiffs often try
to impose a 30-day deadline for pay-
ment of the bill. However, if the policy
language does not require payment
within a certain time frame, there is
no basis for an independent breach
of contract action for “untimely” pay-
ment.38

4. Handle confession of
judgment issues quickly.

Claims that the carrier confessed
judgment often arise in glass cases.
Florida law entitles a plaintiff to
attorney fees if the plaintiff prevails in
an action to recover benefits from an
insurance carrier.* Paying benefits
after the filing of a lawsuit for breach
of contract in some instances can act
as a confession of judgment trigger-
ing an entitlement to attorneys’ fees.
However, Florida law is clear that
that a carrier does not confess judg-
ment by paying benefits prior to the
plaintiff's filing suit.®® Florida courts
have consistently held an award of
attorneys’ fees from an insurer is
only authorized when the insurer has
“wrongfully” withheld payment of
the proceeds of the policy, “forcing
the insured or beneficiary to resort
to litigation.™"

5. Allow proposals for settlement.

Section 768.79, Florida Statutes,
and Florida Rule of Civil Procedure
1.442, allow a defendant to file a
Proposal for Settlement to a plaintiff.
Assuming that the full rules of civil
procedure are in force, a carrier can
file a proposal on the 91% day after
suit was commenced. If the plaintiff
does not accept the proposal and the
carrier obtains a defense judgment,
the carrier can seek to recover its
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fees and costs from the “out of net-

work” vendor. Allowing both parties

to potentially recover attorneys’ fees
may help to speed a lawsuit toward

settlement.

A Happy Ending for Our Three
Drivers?

The first driver received a new
windshield at no out of pocket cost.
Her carrier guaranteed the work and
she drove into the sunset singing a
happy song.

Our other two drivers did not
fare so well. Although they both got
their windshields fixed, they did not
get a guarantee from their carrier.
instead, they both became named
plaintiffs in lawsuits and were subject
to deposition and being called to
testify at trial. The third driver’s suit
was complicated by his inability to
provide evidence of actual damage
to the windshield. If he had called his
carrier and an “in network” provider
had verified the presence of a small
chip requiring replacement, he would
have enjoyed a very different result.
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